
 
 

MEMORANDUM 
 
TO: Mayor Rick Nelson, White Sulphur Springs City Council 
FR: Susan L. Wordal, City Attorney     SLW 
RE: Interim Land Use (Zoning) Ordinance Alterations 
DATE: October 7, 2020 
 

HISTORY 
 

The Interim Land Use (Zoning) Ordinance was begun as a draft of a comprehensive Land Use/Zoning 
Ordinance with a vision statement at the beginning based on what was in the adopted Growth 
Policy. It did not spring from nothing, but was guided by other, similar ordinances from various 
communities.  I’m not a planner, so I did my best to borrow what I thought reflected this community 
based on legal documents like zoning or land use ordinances, which are developed with planning 
assistance and reviewed by city attorneys.  After sharing the initial draft with its vision statement, the 
Ordinance was redrafted for brevity and proposed more formally as an “Interim” ordinance to 
address a limited need until a full review and set of hearings could be held via the reconstituted 
Planning Board.  The document has been through 3 versions so far. If anyone on Council desires to 
see the vision document and cannot find it or has never seen it, I can provide it. 
 
At the time of the initial formatting, the codification project for the City Municipal Code was in 
process and I anticipated we would have a newly codified code before now.  With that in mind, the 
language included the old Title reference as a place-holder, but the individual code sections used “X” 
rather than “15” because I wasn’t sure what the reorganization would look like in terms of 
numbering.  As the new code has not been adopted, a modification may still be necessary to the 
numbering system to address this before final adoption.  While I’m awaiting your input, I will be 
consulting with the codifiers to address this question. 
 

CURRENT STATUS AND GOAL 
 

Version 3 was the version discussed at the meeting on Monday, October 5, 2020.  Commissioner Berg 
had sent out some suggested changes, which I didn’t see until her more recent email, and have now 
attempted to incorporate. [Some of you may not have seen this email or the comments/proposed 
changes I’m referencing.  If you want to see it, let me know.]  You should know, when I go back and 
read something after some time has passed, I can often see things I missed, or items I should have 
added, or alternate ways to put things which may make it easier to understand, or is more complete. 
(not everyone will agree with whether I put something in a more understandable way, but I do try.)  
 
I would like to hear from the rest of the Council as to adjustments or changes you would like to see.  
Please make note, as you read through this Memo, of your specific comments and forward those to 
me for incorporation into the document.  I’d like to have your individual comments returned to me as 
close to your October 20th meeting as possible so I will have sufficient time to review and synthesize 
them and return a new version for consideration before your meeting on November 2, 2020. My goal 
is to have the November 2nd meeting be the 1st Reading for this ordinance, or to be ready for a 1st 
Reading soon thereafter so the Interim Land Use (Zoning) Ordinance can be in effect by end of 



February 2021. Since there are 2 required readings and a 30-day delay before an ordinance is 
effective, setting the 1st Reading (a public hearing) is imperative to moving this forward. 
 

INTRODUCTION 
 

I now present, along with this Memo, Version 4 of the Ordinance.  I made some formatting changes 
(which includes numbering based on what will be the new code format) in addition to substantive 
changes. Below, please find a discussion of the substantive alterations I am suggesting based on 
Commissioner Berg’s comments and further review.   
 
I am not recommending all the changes Commissioner Berg suggested, but I did incorporate many of 
them.  I’ve colored them to make them more identifiable in Version 4.  Red are suggested changes 
from Commissioner Berg.  Yellow highlight indicates suggested changes (deletions) from 
Commissioner Berg which I’m not necessarily recommending. (see comments in individual discussion 
points below for reasons why)  Green are changes I’m proposing, some based on additional thoughts 
occurring as I reviewed the document, some based on Commissioner Berg’s comments, and some 
based on additional research I’ve done to come up with better language to better represent what 
I’m understanding White Sulphur Springs wants in this Ordinance gleaned from my several years of 
listening at Council meetings and participating in conversations with various members of Council 
over the years and in the last year. I’ve tried to address the changes in order, thus the numbering. 
 

DISCUSSION 
 
1) Commissioner Berg asked about whether this ordinance would include the “donut” area or the 1-

mile jurisdictional area just outside the City limits.   
 
I originally included the donut area in the title of the ordinance with the intent to include this 
jurisdiction.  However, I’ve determined recently that the Growth Policy which was developed and 
adopted in 2017 did not necessarily include the 1-mile jurisdictional area (donut area) with enough 
specificity to actually include it in the ordinance.  While some of the area outside the corporate 
boundaries of the City were identified, such as the Conservation District, which is a separate 
governmental entity under MT Code, it is not sufficient for an interpretation which would allow 
White Sulphur Springs to exercise its jurisdiction in the area. 
 
What does this mean for our Interim Ordinance? It means we cannot include the areas outside our 
corporate boundary. I’ve made adjustments to the document as a result of this determination, 
removing the reference to the 1-Mile Jurisdictional Limit. It does mean we should include a request to 
the City/County Planning Board (Planning Bd.) to consider these issues and additional issues as they 
work through a formal look at land use (zoning) after they finish work on the Comprehensive 
Growth Policy. It also means we should be vigilant when it comes to proposals going before the 
County until the Comprehensive Growth Policy is completed. Presently, my opinion is the County 
wants to develop a plan to address the potential for expansion of the city limits, and is looking to be 
respectful of our plans for different areas as well as hoping the City will be respectful of development 
going on in the County.  Once the Comprehensive Growth Policy is completed, this should better 
guide decisions which involve the “donut area”. 
 
My recommendation to Council is to remove the reference to the 1 mile jurisdictional as indicated in 
the green in this section. Also, be very specific with the Planning Bd. regarding what the City would 
like to see in the “donut area” as they work through the issue of land use (zoning) for the City. 



 
2) Commissioner Berg has suggested removing X.1.2 (B)(11), which states the purpose is to regulate 

the height, size, etc. of buildings.   
 
The reason this statement is included in the “Purpose” section is because the purpose statement must 
address this concept. (see §76-2-301 MCA, which describes what municipal zoning is authorized and 
provides the “template” for this section) While the interim ordinance doesn’t contain any of these 
descriptors (height/size/etc.) at present, it can if the Council would like to see some basic limitations 
like “no building over 4 stories” or “no roof with less than a 4/12 pitch”.  These basics can come from 
what is currently existing within the community. Some of these concepts are based on things like 
potential for seismic activity or proximity to bodies of water.  Others are based on vision for the 
community.  The latter is generally coming from work done through efforts with developing growth 
policies as well as by planners and discussions and hearings via planning boards to find consensus on 
what works for the community and what addresses the concerns raised by experience and applicable 
building codes.  Given the City has to look at adoption of building codes, and this process is “next” 
on my list after this project is finished, we may not be in a position to address specifics related to 
height/size/etc. yet, but it should be referenced now rather than adding it when we come back with a 
proposed final ordinance after the Planning Bd. has completed its work over the next year. Frankly, I 
don’t think we can omit this language.  
 
My recommendation:  The Council has to leave the statement in the document rather than trying to 
insert it when the matter comes back before the Council. If the Council wants to add certain basic 
limitations, I would like to hear those prior to the next review of this ordinance. 
 

3) Chart of zoning areas under Official Land Use (Zoning) Map. 
 
This chart should be modified.  Commissioner Berg’s suggested changes are in red, and I agree, those 
can be removed.  I have made slightly altered suggestions for other changes, and those are depicted in 
green in Version 4. The proposed changes relate to the comments which come below as to the more 
major changes to the individual zoning areas. In particular, I used “Low Density” rather than “Single-
Family” because the “Single-Family” designation occasionally creates discrimination issues. 
 
My recommendation: Adopt the chart as indicated now, with the red lined items removed and the 
green items accepted.  It would then look like this: 
 

AG   Agricultural District   

R-1   Low Density Residential District   

R-2 Medium Density Residential District   

R-3   Multi-Family Residential District 

CBD   Commercial Business District   

CB-1 Downtown Business District 

NHB   Neighborhood Highway Business District   

ID   Industrial District   

P-O   Public and Open Space District  



 
 
 

4) New additions: 
 X.1.4: Interpretation of Boundaries 
 

I added this from the vision document.  After reviewing this ordinance in a more in-depth way, I 
realized we do need this in the interim ordinance as a means of clarifying where and how you 
differentiate boundaries.  It aids in understanding as people look at the map. 

 
Chapter 2 Administration 
 

I added this from the vision document because I didn’t put in anything about the issuance of 
Land Use Permits in the scaled down ordinance, which should have been included.  That was my 
fault.  But this section is necessary to address issuing permits to allow for construction (typically 
new construction but not always), and allow for review of the new construction to try to ensure 
the construction meets the code.  The rest of the ordinance works as policy, but it you don’t issue 
any permits for general construction, then it doesn’t serve the City well. It does mean we will 
need to consider a fee schedule, but we can determine what you think will be appropriate and 
propose a resolution for the fees to be considered along with or after the 2nd reading since a 
resolution can be effective upon passage as opposed to ordinances, which are not effective for 30 
days following passage at 2nd reading.. 
 
I have language for a section on Variances if the Council would like that language included.  
Otherwise, I would recommend you hold that language and propose it to the Planning Bd. for 
consideration when they begin the work of considering land use (zoning). 
 

My recommendation is to add both of these new sections. I would like to hear from the Council 
members as to what they think. 
 

5) The Agricultural District: 
 
Commissioner Berg’s suggestion is to remove language describing the district.  The language which 
Commissioner Berg proposes to eliminate can be eliminated, but not without jeopardizing part of the 
meaning of this type of district.  Agricultural districts are generally about trying to discourage the 
development of small tracts into residential areas or small commercial areas like strip malls or 
business parks, which change the dynamic of the area.  This is particularly true when there is some 
significance to the agricultural nature of the area or where there are environmental concerns.  Given 
the suggested alteration of the language, I went looking for other language to supplement what 
remained.  The language I would recommend is in green in Version 4. 
 
My recommendation: Do not remove the language in red, but keep it and expand it with the language 
in green.  Additional alterations may be desired if you keep the language in red, but overall, the series 
of statements would work well to state the desire of the community regarding agricultural land. The 
altered language I would recommend is: 

 
The intent of the agricultural district, AG, is to discourage small tract development in 
areas of agriculture importance and in areas of environmental concern. This district 
would conserve and protect open land uses, foster orderly growth in rural areas, 



prevent land use conflicts, encourage agricultural pursuits (farm and ranch) and 
protect environmental concerns.  

 
I would like the Council members to weigh in as to what they want to see here. 

 
6) The changes to AG District X.5.2 Permitted Uses. 

 
Commissioner Berg suggested altering the language under “Accessory uses” to include the language 
in red.  She further suggested removing the reference to “single family dwellings” entirely as it was 
contained at the beginning.  However, I cannot agree.   
 

The initial bullet point references “Accessory” uses, which does not include the primary dwelling 
for a farm/ranch lot, if one reads it in conjunction with the opening paragraph.  “Single-family 
dwellings” as a line item needs to be in the overall list.  If you do not include this in your list of 
allowed or permitted uses, then residences on a family farm/ranch would not be allowed, which 
is counterintuitive. But it is not accurate to include “single-family dwellings” in the Accessory 
line. If the Council desires to include more than single-family density configurations in the 
overall list, then I need to know so I can expand this to allow for the expanded density.  
 
Additionally, accessory means just that, it is an accessory, like a skylight or a valance.  It is not 
the main feature.  The term accessory in this instance is intended to reference things like barns, 
bunkhouses, sheds and the like.  An accessory use for a residence on a farm or ranch might be to 
also house a daycare, but that is a secondary use outside the main use of the residence as a 
location for the family to dwell.  Certainly, we could expand the list below “Accessory uses…” to 
include fences, water tanks, etc., but I did not do so because I felt the term “Agricultural uses” 
was sufficient to reference things found on a working farm or ranch.  If you would like to be more 
specific, I’m happy to add additional language. 

 
Commissioner Berg suggested additions to the main list, which are also found in red, and I 
supplemented with some items in green.  The question for the Council is: do you want any or all of 
these uses in this area?  You may feel more comfortable limiting some of these uses to certain 
prescribed areas of the City rather than allowing them into any area designated as AG. For example, 
if you want to restrict Taxidermy to just industrial areas of the City, then we should remove this 
from the AG area. Do you want all veterinary clinics in all areas, or do you want to restrict large 
animal clinics to the “edges” of the City?  For example: Large animal clinics make sense in AG areas or 
along the highway corridor, but not in the downtown area because of issues like access to the clinic 
and treatment areas, which are larger for “large animal” veterinarian practices as opposed to “small 
animal” clinics.  Do you want only single-family dwellings in this area or do you want to allow for 
more density for families?   
 
My recommendation: I would recommend adopting all the changes here with the exception of the 
proposed change identified in red under Accessory uses, which I don’t think is necessary given my 
explanation about the need for “single-family dwelling” as a separate line item.  I think the language 
without the addition of the red lined words is sufficient for what is meant by “accessory use”.   
 

7) AG District X.5.3 Conditional Uses 
 
This is an addition to the proposed ordinance, thus the green color.  It was prompted by 
Commissioner Berg’s comments about some of the uses allowed, and a reference to the prior vision 
language, which wasn’t all incorporated into the ordinance.  I pulled this list from the prior vision 



document.  There may be some duplications, and we can adjust this list and the permitted uses list so 
it’s not duplicative.  You can direct where you would like the line item to appear. 
 
My recommendation: Add this to the document and edit the two lists to avoid duplication and 
ensure the lists reflect the uses desired. Please forward your comments on this for inclusion. 
 

8) Chapter 6 Residential Districts 
 
Originally, there were 5 residential zones described. (should have been 4, but for some reason it 
stated “Five” in the description.)  Commissioner Berg proposed eliminating 2 of those definitions, 
which are highlighted in yellow.  Commissioner Berg also proposed eliminating the last line of the 
multiple-family residential paragraph. And, Commissioner Berg suggested changing “comprehensive 
plan” to “Growth Policy”.  I agreed with this last suggested change, and made the change in the 
language, so it is reflected through strikethrough and green print. But I’m not sure removing the 
language reflected in B, C, and D is where the majority wants to go, nor am I sure eliminating all 
descriptions of medium density is appropriate for this community. Additionally, I am not sure 
eliminating the specifics of what is high-density in terms of the number of dwellings per acre is 
appropriate for development if you want to be forward-thinking. 
 
You can reduce the number of density designations, but if you want to have a forward-thinking 
community which is prepared for the potential creation of apartment complexes and 
condominium/townhouse developments, then even if you do not have those designations now, you 
need to allow for the development of those higher density areas and should include the description 
now.  Members of Council need to provide input in this area so I can modify the language to better 
reflect what the Council and the community wants going forward. 
 
My recommendation:  Use the “Low Density” designation as it creates less of an issue in terms of 
discrimination concerns. Adopt the changes in green and retain the language in yellow, OR, combine 
the language in B and C to allow for some version of medium-density within the community as well 
as multi-family. I have provided language for your consideration below in terms of a combined R-2 
zone.  [there is a chart further down in Version 4 which incorporates some information of the 
different density configurations which would need to be modified if you desire to have fewer density 
definitions.] These definitions will allow the Council to project their values moving forward as you 
ask the Planning Bd. to develop more specific design standards for these definitions. Council 
members should provide me with feedback as to what they would prefer. 
 

The medium-density residential (R-2) is a residential zone classification permitting a higher 
density of population, encouraging small lot development conducive to energy conservation 
and to other factors contributing to the production of affordable housing, including the 
establishment of duplex dwellings and providing for these single-and two-family residences a 
high degree of protection from hazards, objectionable influences, building congestion and lack 
of light, air and privacy. Certain essential and compatible public service facilities and institutions 
are permitted in this district. This land use (zoning) classification is intended to be applied to 
some portions of the City that are designated medium-density residential (5.1 to 10 dwellings per 
acre) under the City of White Sulphur Springs Growth Policy. 

 
9) X.06.030 Residential Use Districts 

 
This is an addition based on a comment by Commissioner Berg indicating she liked the chart.  The 
chart she was referencing came from the vision document, and I “borrowed” the chart from another 



land use document (or maybe more than 1) which I used as a basis for developing the proposed vision 
document. I believe I consulted 3 different land use documents from smaller MT communities to get 
a feel for what small communities were encountering.  Generally, I look for communities with 
attorneys I know and have worked with, which means I have some strong confidence in their 
“product”. In order to add the chart, I needed to add the explanation of the symbols used in the chart.  
This chart is related to the currently proposed districts under A, B, C, and D as discussed above.  The 
chart may be a little over-developed, but it can be “dumbed down” if necessary.  I would welcome 
your comments on what you like or don’t like about this addition.  If you would prefer a simple list 
for now, please indicate that and I can make those changes. 
 
My recommendation: Use this addition and provide me with any alterations indicating what you 
would like this section to include or look like. 
 
 

10) X.06.040 Residential Uses Defined 
 
This is an addition which seemed necessary based on a comment by Commissioner Berg.  She raised 
the question about what is a hotel/motel given the experience with the Man Camp.  In order to 
understand a “man camp”, there needs to be a definition, and the one supplied here is based on a little 
research on this new entity. I have a “definition” section in the vision document, but it is long and 
would add about 11 pages if included in its entirety, and would contain terms which are not truly 
necessary to this interim ordinance. [The definitions and other items would be provided to the 
Planning Bd. for consideration when they begin work on land use in 2021.] The definition of 
residential proposed here could be expanded, but I believe this definition is sufficiently specific for 
White Sulphur Springs’ needs.  [Alternatively, we could use the following definition in the interim: 
“A building or structure, or a portion thereof, designed and used exclusively for residential occupancy and 

providing housekeeping facilities for one family, the term shall refer to single-family, two-family, multi-family, 
manufactured homes and modular homes but does not include hotels, motels, boarding or lodging houses, 
campgrounds and travel trailers.”]  
 
Using a more expanded definition like the alternative above might necessitate inclusion of some type 
of pared down definition section for the ordinance.  One of the reasons to include the language in 
Version 4 in green about spaces used for commercial income was to further distinguish between a 
paid space and a non-paid space.  I’m sure some people would like to distinguish between paid 
spaces and rentals, but that truly is a conversation for another day. You could include or exclude 
recreational dwellings. You could be specific about whether they do or do not occupy separate 
parcels or lots of land.  The Council should provide input here if they want something different than 
what is proposed. 
 
One of the issues to be addressed is whether the Council wants to allow “short-term rentals” in the 
definition of residential.  There was a very small amount of discussion concerning this issue in the 
last year and with the change in the Council, this discussion should be reviewed.  “Short-term 
rentals” would include Air B&B’s and rentals of property for less than 6 months, such as “executive 
rentals”. This may be a conversation for another time. Whether the Council wants to include “short-
term rental” or see what happens in the next legislative session before deciding how to view those, is 
up to the Council.  
 
My recommendation: Include this definition section for now, OR, add a slightly more comprehensive 
definition section (pared down from the one in the vision document) and insert the “man camp” 
definition there.  A preliminary consensus as to the “short-term rental” issue and which districts 
might include “man camp” uses would be helpful. 



 
11) Chapter 7 regarding the Business District 

 
Commissioner Berg raised the issue in her comments about whether we needed two different 
designations regarding the commercial district.  The initial proposal was for a Central Business 
District and a Neighborhood Highway Business District. I’ve rewritten this section and made some 
additions, some in green, others in red, to reflect Commissioner Berg’s comments.  
 
One of the reasons to use the two different designations is to maintain the identified locations from 
the Growth Policy.  The Growth Policy was relatively specific in identifying the two different areas 
in White Sulphur Springs.  However, the use of “Commercial” to generally identify this zone makes 
some sense.  But the reason to differentiate between a Central Busines District, or as I’m now 
referencing it, the Downtown Business District, and the Neighborhood Highway Business District is 
the difference in character between the two.  A central or downtown business district generally 
involves a small central area, usually having some buildings of historic significance, which is often 
seen as the heart of a community.  Sometimes, these areas are identified as the downtown core.  
Businesses in this area are known for their walkability and proximity, their tendency to be a mix of 
retail, office and restaurant/bar uses, and often residential uses above those retail or office or 
restaurant uses. On the other hand, the Neighborhood highway districts generally feature the larger 
sales/service uses such as hotel/motels, car and RV sales/service, fertilizer/feed stores, etc. These 
areas often have the businesses spaced further apart and tend to border on uses which might be 
classified as more industrial than residential.  You are more likely to see a dry cleaner in these areas 
than you are in the downtown core, for example. 
 
Another designation which you might consider here is “Mixed Use”.  This designation would be a 
limited designation for those areas where you want to mix some commercial with residential.  This 
would be consistent with allowing for certain home-based businesses.  Such home-based businesses 
would be “low impact” type businesses which can be run from a residence with limited traffic impact 
to the surrounding residences, limited noise, and no exposure to exhaust or other caustic chemicals.  
Businesses which fit into this category often include: beauty parlors, accountant’s offices, small retail 
and repair shops,  
 
My recommendation: Call the entire area a commercial district, but sub-categorize the areas as 
downtown and neighborhood highway and maybe add a “mixed use” designation.  This will allow for 
some differentiation between businesses you want to continue to see in the downtown core of the 
community versus the businesses you would rather see kept on the periphery of the community 
where access is more spread out and traffic is able to move more freely. I can create a chart similar to 
the one used for Residential which identifies whether something can be in both or only one, or three 
if you decide to add Mixed Use.  All I need is input from the Council on what you feel is best 
represented by the area. Again, I recommend reviewing the list of permitted uses to determine if 
there are any you want specifically designated to one area or another, or those you don’t want 
included in this district. 
 
As to the addition of “Light Industrial” to this classification, please see comments below under 
“Industrial”. 
 

12) Public and Open Space 
 
Originally called Parks and Open Space, the area is one where there seems to be general agreement.  
Changing the name was as much about consistency as anything else.  Public also acknowledges the 
fact governmental buildings are included in these areas. 



 
The permitted uses list should be reviewed to determine if there are any uses which the Council does 
not wish to include or which have not been included.  Of note: Commissioner Berg wanted to know 
what a “quasi-public school” is.  Public schools are those operated for all and run by a local school 
board.  A quasi-public anything involves a public/private partnership where the private entity is 
backed or fills a public need or service.  These kinds of partnerships or entities have a dual 
responsibility to both the public purpose and the private entity, but it cannot be to service just the 
private entity’s shareholders’ interests. 
 
My recommendation:  Accept the changes proposed and provide any additions or deletions desired 
for the uses list. 
 

13) Industrial 
 
Commissioner Berg indicated this should be changed from “Light Industrial” to the general 
“Industrial”.  Commissioner Berg wanted “Light Industrial” added to the Commercial District. While 
I can agree with the proposed change to “Industrial”, I cannot entirely agree with Commissioner 
Berg’s inclusion of “Conditional Uses” as a generic “any industrial zone permitted use not included 
above” statement in the Commercial District or the corresponding “any commercial zone uses not 
included above” under Industrial. Nor can I agree with the addition of “Light Industrial” to the 
Commercial District. 
 
Commercial and Industrial are two different designations, and while some uses might easily fall 
within both, to simply include one designation in another without specificity would make the 
different designations meaningless.  If I am misunderstanding Commissioner Berg’s intent in her 
comments, then I apologize, but the generic statement she proposed can be described as “overly 
broad” which in the legal world creates a host of issues which result in an indefensible position in the 
event of a lawsuit. 
 
The list of permitted uses should be reviewed by the Council to determine if there is anything which 
the Council feels should or should not be included, or only included in certain areas.  The reason I say 
this is some industrial uses could be anything from a packaging plant to a high-tech assembly plant 
to a biodiesel fuel processing plant to a slaughterhouse. Some of these uses might be ones you want 
to restrict to designated areas and others you might not want at all.  In this regard, there is also the 
consideration of whether you want to include medical marijuana dispensaries, which are often zoned 
in Business/Commercial Districts, Light Manufacturing districts, and Industrial districts, depending 
on the city. 
 
My recommendation: The Council members should review the current proposed list to determine 
whether there are uses which should or should not be included.  The Council should review the lists 
of other districts to see if something included in another district should also be included in the 
Industrial district.  The members know the community well enough to know what they expect to 
find in the different areas of town, and I would defer to the members, collectively, to indicate where 
they want to find certain businesses and enterprises.  
 

14) Chapter 10 Manufactured, Modular, and Mobile Homes 
 
The Council has, over the last couple of years or so, had various conversations regarding 
manufactured, modular, and mobile homes, and various members of Council have had separate 
conversations with me concerning this topic. Part of the discussion came about during consideration 
of the Man Camp, and part was gleaned from the discussion about junk and salvage vehicles, while 



still other conversations may pre-date both of those Council discussions. My take on the consensus 
of the conversations/discussions was:  Council wanted to find a way to limit older model mobile 
homes being brought in and set up (in large part due to safety and other considerations), wanted to 
limit development of mobile home parks, and wanted to limit if not eliminate the use of RVs as 
overflow housing in residential neighborhoods. For this reason, I included language related to this 
designation in an attempt to address these going forward.  Commissioner Berg has indicated she 
believes this section requires a more in-depth discussion and this section should be eliminated and 
the matter turned over to the Planning Bd. (If I’ve misrepresented this in any way, I apologize.) 
 
Eliminating a source of affordable housing is not in the best interests of White Sulphur Springs at 
this time.  But to delay some kind of temporary regulation regarding standards for these types of 
dwellings for at least a year may create issues for White Sulphur Springs which cannot be undone 
when the Planning Bd. finishes its work on recommendations for a formal land use (zoning) code.  
For this reason, I included the section on this type of housing. 
 
As to restricting the use of some of these types of housing for secondary residences, auxiliary 
residences or short-term rentals, this was done in response to comments indicating there was a 
desire to restrict certain kinds of rentals and uses secondary to the primary residence.  While SB 300, 
which is codified at §70-17-901 MCA, restricts a homeowner’s association from amending its 
covenants, conditions and restrictions without the consent of the current owner whose property is 
subject to the amendment, I cannot identify where the City is precluded from taking action at this 
time to define when and how these structures may be introduced into the community, and under 
what conditions.  Furthermore, Title 70 Ch. 33 regulates mobile home lot rentals (i.e.: governs a 
landlord renting a lot space for the tenant to place their mobile home), which only somewhat 
precludes the City from acting in contravention of this provision (which has similarities to the 
Montana Landlord/Tenant Act (Title 70, Ch. 24) which is applicable if the lot and the structure are 
rented), but does not preclude the City from placing restrictions on what type or condition of mobile 
home is allowed. Short-term rentals, meanwhile, are falling into a loophole in Montana law and the 
legislature may or may not take up this issue in the next session.  If the Council does want to regulate 
short-term rentals, unless or until the MT legislature acts to preclude such regulation, the Council 
has the ability to so act. These kinds of actions are generally considered akin to time/place/manner 
restrictions governing free speech.  Since this is an interim ordinance, and will be subject to further 
review and discussion at the Planning Bd. level, it is not unreasonable to include these kinds of 
considerations in this ordinance. Projecting what the legislature will do in the next session is not an 
exact science.  Should the legislature make the provision unenforceable, in whole or in part, the 
Council will be able to act to remove the provision or modify it. 
 
Commissioner Berg’s final comment on this section had to do with hooking up a hose from her house 
to an RV to allow for company during Red Ants Pants. This issue was discussed when the Council 
considered the changes to the Water and Sewer sections of the Municipal Code.  At that time, the 
City had also consulted with an attorney experienced in water rights issues.  The Council’s 
discussion and action on that ordinance change indicated the Council did not want individuals to 
run a hose from their residential water, inside the house, to an RV or camper to create a secondary 
residential structure, and running the water by an outside connection might involve non-potable 
water as the outside connection may be to a source other than City water, which was also not 
deemed desirable.  So, the answer I have at this time is: No, attaching a hose to supply water to an RV 
parked on your property or in your driveway, or in front of your residence is not intended to be 
permitted in White Sulphur Springs. 
 
My recommendation: The Council should seriously consider retaining this section and allowing the 
Planning Bd. to consider this provision as part of its work on a complete zoning code and make 



recommendations for alterations to this interim provision. By retaining this provision, you address 
issues like man camps in a different way from other provisions included in this proposed ordinance. 
 
 

15) Addition of Chapter 11 – Nonconformance 
 
I added this section after reviewing Version 3 and realizing we didn’t have language to address 
allowing nonconforming uses. [It necessitated a numbering change in the ordinance as Conditional 
Use Permits became Chapter 13.] I provided a handout during the last meeting with suggested 
language for this topic.  After the meeting, I researched language used in other communities to find 
language I thought would address what you might want here.  To some extent, I took my direction 
from the discussion which occurred when the Council determined how it wanted to treat 
“grandfathering” wells and septic systems if and when hookups to City water/sewer was available.  
The discussion then indicated the Council didn’t want to allow for years to pass before a property 
had to hook up to water/sewer service once the City service was within a certain distance.  
Additionally, I took direction from the discussion regarding the treatment of a structure which is 
currently encroaching onto City right-of-way and the new owner’s desire to convert the use. 
 
The distinction I have to make here is what is allowed legally regarding nonconforming use as it 
pertains to structures and property vs a nonconformity as it pertains to water/sewer hookups.  Both 
can be terminated upon the occurrence of a trigger event.  The City had indicated it wanted the 
trigger event for structures and property to be a change in use involving 40-60% or more of the 
structure, while the trigger event for the water/sewer issue was determined to be proximity to the 
City water/sewer line.  Both are legal and fairly standard for most communities. 
 
As a result, I extrapolated some language which I believe covers the issue and is phrased a little 
better in some instances than the suggested language I handed out at the meeting.  This language 
addresses the major issues and can be further refined through the Planning Bd. I also took language 
from the vision document. 
 
My recommendation: Accept the proposed language for nonconforming uses.  I further invite the 
Council to review this language and provide me with any feedback before this ordinance is further 
considered. 
 

16) Addition of Chapter 20   Violations and Penalties 
 
As I finished my review, I realized we didn’t have anything to address what happens if a property 
owner or contractor or other entity failed to comply with our requirements.  Since this has been 
known to happen on occasion, I pulled language from the vision document and supplemented it to 
provide you with something you could use in terms of enforcement.  There needs to be some kind of 
enforcement provision, which includes a penalty clause.  The easy one to establish is the fine.  I did 
not include jail time as you don’t want to put someone in jail for this.  But we needed a penalty which 
also had a mechanism to allow the fine to be assessed on the property to allow for collection through 
a lien if nothing else. This is fairly standard in government as a means to recoup a financial penalty 
when it isn’t paid. 
 
My recommendation: Accept this language and we can work out other or additional penalty 
provisions over the coming year. 

 
If there is a change which I didn’t address, please feel free to respond.  I welcome comments from the 
Council.   


